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§239.63 Post-conversion.

(a) Management stock benefit plans. (1)
During the 12 months after the conver-
sion, the resulting stock holding com-
pany may implement a stock option
plan (Option Plan), an employee stock
ownership plan or other tax-qualified
employee stock benefit plan (collec-
tively, ESOP), and a management rec-
ognition plan (MRP), provided the re-
sulting stock holding company meets
all of the following requirements.

(i) The resulting stock holding com-
pany discloses the plans in the proxy
statement and offering circular and in-
dicates in the offering circular that
there will be a separate shareholder
vote on the Option Plan and the MRP
at least six months after the conver-
sion. No shareholder vote is required to
implement the ESOP. The ESOP must
be tax-qualified.

(ii) The Option Plan does not exceed
more than ten percent of the number of
shares that the resulting stock holding
company issued in the conversion.

(iii)(A) The ESOP and MRP do not
exceed, in the aggregate, more than ten
percent of the number of shares that
the resulting stock holding company
issued in the conversion. If the result-
ing stock holding company has tan-
gible capital of ten percent or more fol-
lowing the conversion, the Board may
permit the ESOP and MRP to rep-
resent, in the aggregate, up to 12 per-
cent of the number of shares issued in
the conversion; and

(B) The MRP does not exceed more
than three percent of the number of
shares that the resulting stock holding
company issued in the conversion. If
the resulting stock holding company
has tangible capital of ten percent or
more after the conversion, the Board
may permit the MRP to represent up
to four percent of the number of shares
that the resulting stock holding com-
pany issued in the conversion.

(iv) No individual receives more than
25 percent of the shares under any plan.

(v) The directors who are not the offi-
cers do not receive more than five per-
cent of the shares of the MRP or Op-
tion Plan individually, or 30 percent of
any such plan in the aggregate.

(vi) The shareholders approve each of
the Option Plan and the MRP by a ma-
jority of the total votes eligible to be

§239.63

cast at a duly called meeting before
the resulting stock holding company
establishes or implements the plan.
The resulting stock holding company
may not hold this meeting until six
months after the conversion.

(vii) When the resulting stock hold-
ing company distributes proxies or re-
lated material to shareholders in con-
nection with the vote on a plan, the re-
sulting stock holding company states
that the plan complies with Board reg-
ulations and that the Board does not
endorse or approve the plan in any
way. The resulting stock holding com-
pany may not make any written or
oral representations to the contrary.

(viii) The resulting stock holding
company does not grant stock options
at less than the market price at the
time of grant.

(ix) The resulting stock holding com-
pany does not fund the Option Plan or
the MRP at the time of the conversion.

(x) The plan does not begin to vest
earlier than one year after share-
holders approve the plan, and does not
vest at a rate exceeding 20 percent per
year.

(xi) The plan permits accelerated
vesting only for disability or death, or
if the resulting stock holding company
undergoes a change of control.

(xii) The plan provides that the exec-
utive officers or directors must exer-
cise or forfeit their options in the
event the institution becomes -criti-
cally undercapitalized under the appli-
cable regulatory capital requirements,
is subject to Board enforcement action,
or receives a capital directive under
§263.83 of this chapter.

(xiii) The resulting stock holding
company files a copy of the proposed
Option Plan or MRP with the Board
and certifies to the Board that the plan
approved by the shareholders is the
same plan that the resulting stock
holding company filed with, and dis-
closed in, the proxy materials distrib-
uted to shareholders in connection
with the vote on the plan.

(xiv) The resulting stock holding
company files the plan and the certifi-
cation with the Board within five cal-
endar days after the shareholders ap-
prove the plan.

(2) The resulting stock holding com-
pany may provide dividend equivalent
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rights or dividend adjustment rights to
allow for stock splits or other adjust-
ments to the stock in the ESOP, MRP,
and Option Plan.

(83) The restrictions in paragraph
(a)(1) of this section do not apply to
plans implemented more than 12
months after the conversion, provided
that materials pertaining to any share-
holder vote regarding such plans are
not distributed within the 12 months
after the conversion. If a plan adopted
in conformity with paragraph (a)(1) of
this section is amended more than 12
months following the conversion, the
shareholders must ratify any material
deviations to the requirements in para-
graph (a)(1) of this section.

(b) Restrictions on the sale of conver-
sion shares by directors, officers, and
their associates. (1) Directors and offi-
cers who purchase conversion shares
may not sell the shares for one year
after the date of purchase, except that
in the event of the death of the officer
or director, the successor in interest
may sell the shares.

(2) The resulting stock holding com-
pany must include notice of the re-
striction described in paragraph (b)(1)
of this section on each certificate of
stock that a director or officer pur-
chases during the conversion or re-
ceives in connection with a stock divi-
dend, stock split, or otherwise with re-
spect to such restricted shares.

(3) The resulting stock holding com-
pany must instruct the stock transfer
agent about the transfer restrictions in
this section.

(4) For three years after the resulting
stock holding company converts, the
officers, directors, and their associates
may purchase stock of the resulting
stock holding company only from a
broker or dealer registered with the Se-
curities and Exchange Commission.
However, the officers, directors, and
their associates may engage in a nego-
tiated transaction involving more than
one percent of the outstanding stock,
and may purchase stock through any of
the management or employee stock
benefit plans.

(¢c) Repurchase of conversion shares. (1)
The resulting stock holding company
may not repurchase its shares in the
first year after the conversion except:
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(i) In extraordinary circumstances,
the resulting stock holding company
may make open market repurchases of
up to five percent of the outstanding
stock in the first year after the conver-
sion if the resulting stock holding com-
pany files a notice under paragraph
(d)(1) of this section and the Board does
not disapprove the repurchase. The
Board will not approve such repur-
chases unless the repurchase meets the
standards in paragraph (d)(3) of this
section, and the repurchase is con-
sistent with paragraph (c)(3) of this
section.

(ii) The resulting stock holding com-
pany may repurchase qualifying shares
of a director or conduct a Board ap-
proved repurchase pursuant to an offer
made to all shareholders of the stock
holding company.

(iii) Repurchases to fund manage-
ment recognition plans that have been
ratified by shareholders do not count
toward the repurchase limitations in
this section. Repurchases in the first
year to fund such plans require prior
written notification to the Board.

(iv) Purchases to fund tax qualified
employee stock benefit plans do not
count toward the repurchase limita-
tions in this section.

(2) After the first year, the resulting
stock holding company may repurchase
the shares, subject to all other applica-
ble regulatory and supervisory restric-
tions and paragraph (c)(3) of this sec-
tion.

(3) All stock repurchases are subject
to the following restrictions.

(i) The resulting stock holding com-
pany may not repurchase the shares if
the repurchase will reduce its applica-
ble capital levels below the amount re-
quired for the Iliquidation account
under §239.62(a). The resulting stock
holding company must comply with
the capital distribution requirements
of this subpart.

(ii) The restrictions on share repur-
chases apply to a charitable organiza-
tion under §239.64(b). The resulting
stock holding company must aggregate
purchases of shares by the charitable
organization with the repurchases.

(d) Board review of repurchase of con-
version shares. (1) To repurchase stock
in the first year following conversion,
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other than repurchases under para-
graphs (¢)(1)(iii) or (¢)(1)(iv) of this sec-
tion, the resulting stock holding com-
pany must file a written notice with
the appropriate Reserve Bank. The re-
sulting stock holding company must
provide the following information:

(i) The proposed repurchase program;

(ii) The effect of the repurchases on
the regulatory capital and other cap-
ital levels; and

(iii) The purpose of the repurchases
and, if applicable, an explanation of
the extraordinary circumstances neces-
sitating the repurchases.

(2) The resulting stock holding com-
pany must file the notice with the ap-
propriate Reserve Bank at least thirty
days before the resulting stock holding
company begins the repurchase pro-
gram. The Board may extend its review
of the notice for an additional sixty
days.

(3) The resulting stock holding com-
pany may not repurchase the shares if
the Board objects to the repurchase
program. The Board will not object to
the repurchase program if:

(i) The repurchase program will not
adversely affect the financial condition
of the resulting savings association;

(ii) The resulting stock holding com-
pany submits sufficient information to
evaluate the proposed repurchases;

(iii) The resulting stock holding com-
pany demonstrate extraordinary cir-
cumstances and a compelling and valid
business purpose for the share repur-
chases; and

(iv) The repurchase program would
not be contrary to other applicable reg-
ulations.

(e) Declaring and paying dividends fol-
lowing conversion. The resulting stock
holding company may declare or pay a
dividend on its shares after it converts
if:

(1) The dividend will not reduce the
regulatory capital below the amount
required for the liquidation account
under §239.62(a);

(2) The resulting stock holding com-
pany complies with all applicable regu-
latory capital requirements after it de-
clares or pays dividends;

(3) The resulting stock holding com-
pany complies with the capital dis-
tribution requirements under this sub-
part; and
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(4) The resulting stock holding com-
pany does not return any capital, other
than ordinary dividends, to purchasers
during the term of the business plan
submitted with the conversion.

(f) Eligibility to acquire shares after
conversion. (1) For three years after the
resulting stock holding company con-
verts, no person may, directly or indi-
rectly, acquire or offer to acquire the
beneficial ownership of more than ten
percent of any class of the equity secu-
rities without the Board’s prior written
approval. If a person violates this pro-
hibition, the resulting stock holding
company may not permit the person to
vote shares in excess of ten percent,
and may not count the shares in excess
of ten percent in any shareholder vote.

(2) A person acquires beneficial own-
ership of more than ten percent of a
class of shares when he or she holds
any combination of the stock or rev-
ocable or irrevocable proxies under cir-
cumstances that give rise to a conclu-
sive control determination or rebutta-
ble control determination under
§§238.21(a) and (d) of this chapter. The
Board will presume that a person has
acquired shares if the acquiror entered
into a binding written agreement for
the transfer of shares. For purposes of
this section, an offer is made when it is
communicated. An offer does not in-
clude non-binding expressions of under-
standing or letters of intent regarding
the terms of a potential acquisition.

(3) Notwithstanding the restrictions
in this section:

(i) Paragraphs (f)(1) and (f)(2) of this
section do not apply to any offer with
a view toward public resale made ex-
clusively to the resulting stock holding
company, to the underwriters, or to a
selling group acting on behalf of the re-
sulting savings association.

(ii) Unless the Board objects in writ-
ing, any person may offer or announce
an offer to acquire up to one percent of
any class of shares. In computing the
one percent limit, the person must in-
clude all of his or her acquisitions of
the same class of shares during the
prior 12 months.

(iii) A corporation whose ownership
is, or will be, substantially the same as
the ownership may acquire or offer to
acquire more than ten percent of the
common stock, if it makes the offer or
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acquisition more than one year after
the resulting stock holding company
converts.

(iv) One or more of the tax-qualified
employee stock benefit plans may ac-
quire the shares, if the plan or plans do
not beneficially own more than 25 per-
cent of any class of shares of the re-
sulting savings association in the ag-
gregate.

(v) An acquiror does not have to file
a separate application to obtain Board
approval under paragraph (f)(1) of this
section, if the acquiror files an applica-
tion under part 238 of this chapter that
specifically addresses the criteria list-
ed under paragraph (f)(4) of this section
and the resulting stock holding com-
pany does not oppose the proposed ac-
quisition.

(4) The Board may deny an applica-
tion under paragraph (f)(1) of this sec-
tion if the proposed acquisition:

(i) Is contrary to the purposes of this
subpart;

(ii) Is manipulative or deceptive;

(iii) Subverts the fairness of the con-
version;

(iv) Is likely to injure the resulting
stock holding company;

(v) Is inconsistent with the plan to
meet the credit and lending needs of
the proposed market area;

(vi) Otherwise violates laws or regu-
lations; or

(vii) Does not prudently deploy the
conversion proceeds.

(g) Additional requirements that apply
following conversion. After conversion,
the resulting stock holding company
must:

(1) Promptly register the shares
under the Securities Exchange Act of
1934 (15 U.S.C. 78a-T78jj, as amended).
The resulting stock holding company
may not deregister the shares for three
years.

(2) Encourage and assist a market
maker to establish and to maintain a
market for the shares. A market maker
for a security is a dealer who:

(i) Regularly publishes bona fide
competitive bid and offer quotations
for the security in a recognized inter-
dealer quotation system;

(ii) Furnishes bona fide competitive
bid and offer quotations for the secu-
rity on request; or
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(iii) May effect transactions for the
security in reasonable quantities at
quoted prices with other brokers or
dealers.

(3) Use the best efforts to list the
shares on a national or regional securi-
ties exchange or on the National Asso-
ciation of Securities Dealers Auto-
mated Quotation system.

(4) File all post-conversion reports
that the Board requires.

§239.64 Contributions to charitable or-
ganizations.

(a) Forming a charitable organization
as part of a conversion. When a mutual
holding company converts to the stock
form, it may form a charitable organi-
zation. Its contributions to the chari-
table organization are governed by the
requirements of paragraphs (b) through
(f) of this section.

(b) Donating conversion shares or con-
version proceeds to a charitable organiza-
tion. Some of the conversion shares or
proceeds may be contributed to a char-
itable organization if:

(1) The plan of conversion provides
for the proposed contribution;

(2) The members approve the pro-
posed contribution; and

(3) The IRS either has approved, or
approves within two years after forma-
tion, the charitable organization as a
tax-exempt charitable organization
under the Internal Revenue Code.

(c) Member approval of charitable con-
tributions. At the meeting to consider
conversion of the mutual holding com-
pany, the members must separately ap-
prove by at least a majority of the
total eligible votes, a contribution of
conversion shares or proceeds. If the
mutual holding company has a sub-
sidiary holding company with minority
shareholders, or if the subsidiary sav-
ings association has minority share-
holders, and the mutual holding com-
pany is adding a charitable contribu-
tion as part of a second step stock con-
version, it must also have the minority
shareholders separately approve the
charitable contribution by a majority
of their total eligible votes.

(d) Charitable organization contribution
limits. A reasonable amount of conver-
sion shares or proceeds may be contrib-
uted to a charitable organization, if
the contribution will not exceed limits
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